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The Applicant's Request for Recalculation is DISMISSED AS 
PREMATURE. Applicant has filed the request based upon the 
USPTO determination that is provided to applicant in the notice 
of allowance. 

The USPTO does not calculate and inform the applicant of the 
patent term adjustment based upon the three -year pendency 
provision of 35 U.S. C. § 154(b) (1) (B) or the overlapping 
provision in 35 USC § 154(b) (2) (A) in the notice of allowance 
because the USPTO must know the date the patent will issue to be 
able to calculate the patent term adjustment based upon these 
provisions. Accordingly, the USPTO does not determine the 
amount of "B" delay or the amount of overlap as required by 
Wyeth until the USPTO establishes a grant date. 

Thus, reconsideration of the patent term adjustment indicated in 
the patent as it relates to the three-year pendency provision of 
35 U.S.C. §. 154(b) (1) (B) and any overlap pursuant to 35 USC § 
154(b) (2) (A) are not considered matters that could have been 
raised in an application for patent term adjustment under 3 7 CFR 
1 . 705 (b) (provides for reconsideration of the patent term 
adjustment indicated in the notice of allowance) . Therefore, a 
request for reconsideration of the patent term adjustment 
calculation based on the three-year pendency provision of 35 
U.S.C. § 154(b) (1) (B) and the overlapping provision of 35 USC § 
154(b) (2) (A) will be considered timely filed if filed within two 
months of the issue date of the patent. 
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Applicant may file a reply to this decision dismissing the 
Request for Recalculation. Applicant must file such reply 
within one month or thirty days, whichever is longer, of the 
mail date of the decision dismissing the Request for 
Recalculation. No .fee is required if patentee is asserting in 
the reply that the dismissal for ineligibility is improper. 

Applicant should use document code PET. OP if electronically 
filing a reply to this dismissal. If the USPTO finds that the 
request was improperly deemed ineligible, the USPTO will mail 
applicant a recalculation determination. 

Applicant should be aware that in order to preserve the right to 
review in the United States District Court for the District of 
Columbia of the USPTO patent term adjustment determination, 
patentee must ensure that he or she also take the steps required 
under 35 U.S. C. § 154(b) (4) (A) . Nothing in the request for 
recalculation should be construed as providing an alternative 
time frame for commencing a civil action under 35 U.S.C. § 
154 (b) (4) (A) . 

Any questions concerning this decision should be directed to the 
Office -of Patent Legal Administration at 571-272-7702. 




